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PAROL TRUSTS IN LANDS IN VIRGINIA. 



Owing to some dicta 1 by the Virginia Court of Appeals this question 
has become somewhat unsettled of later years in this State. The point 
to be considered is, whether express trusts can be created in lands in 
Virginia, by a parol contract, and, when so created, may they be 
enforced. 

It is proposed to consider the question, (1) At common law, (2) In 
the United States, and (3) in Virginia. The Parol Evidence Rule 
will also be discussed briefly. 

I. AT COMMON LAW. 

At common law, title to land passed by feoffment with livery of 
seisin; no writing was necessary, and hence we find it well settled that 
parol trusts were created and enforced at common law. 2 

Subsequently, under the Statute of Uses, some conflict arose among 
the cases, which Lord Chief Baron Gilbert reconciled by stating the 
law thus: 

•' At common law a use might hare been raised by words upon a conveyance 
that passed the possession by some solemn act, as a feoffment; but when there was 
no such act, then it seems a deed declaratory of the use was necessary; for as a 
feoffment might be made at common law by parol, so might the uses be de- 
clared by parol. But where a deed was necessary for passing the estate itself, it 
was also requisite for the declaration of the uses. Thus, a man could not covenant 
to stand seized to uses without a deed; but a bargain and sale by parol has raised 
a use without." 8 

In 1677 the Statute of Frauds was passed. The seventh section 
provides that all declarations or creations of trusts or confidences of 
any lands, tenements, or hereditaments shall be manifested or proved 
by some writing signed by the party enabled to declare such trusts, etc. 

i See Sprinkle v. Hayworth, 26 Gratt. 393; 5 Va. Law Reg. 569; Sims v. Sims, 91 Va. 
580; Eaves v. Vial, 6 Va. Law Reg. 303, 306, arguendo. 

a Bispham's Eq., sec. 63; Foy v. Foy, 2 Hayw. (N. C), 131; Perry on Trusts, sec. 75; 
Gilbert on Trusts and Uses, 271; 2 Fonbl. Eq., b. 2, c. 2, sec. 4; 2 Story's Eq. Jur., sec. 
971; Fordyce v. Willis, 3 Bro. C. C. 587; Lewin on Trusts, 41. 

> Gilbert on Uses, 271; Perry on Trusts, sec. 75. It is believed that C. B. Gilbert did 
not have in mind uses created by contract or agreement, for, from the language used 
and the examples given, it is obvious that he was treating of uses declared by the 
donor at the time of making the deed, which would be in violation of the parol 
evidence rule— that is, there were mere declarations of uses at the delivery of the 
deed, and not uses created by express contract or agreement, which would take the 
case out of the parol evidence rule. 
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The eighth section of the statute declares that all trusts or confi- 
dences of any lands or tenements, which arise or result by the impli- 
cation or construction of law, or are transferred by an act or operation 
of law, shall be of the like force and eflect as if the statute had not 
been made. The ninth section requires that all grants or assignments 
of any trust or confidence shall likewise be in writing, or be utterly 
void and of none effect. * 

II. IK THE UNITED STATES. 

Many of the States of the Union have followed England's lead and 
enacted statutes similar to the foregoing. 2 

The decisions, so far as observed, of the States which have not 
enacted these sections or the statute of frauds will now be examined ; 
and first those 

Against Parol Trusts. 

In Connecticut, it is held that parol trusts cannot be created and 
enforced. The court said that the rules of evidence as well as the 
statute prevented it. s 

The Kentucky courts treat parol agreements which would create 
trusts, as agreements 'for the sale or purchase of some interest in 
land,' and therefore void, as within the fourth section of the statute. 4 

In West Virginia, trusts created by parol agreements are not en- 

> Browne on Statute of Frauds, p. 88. 

2 In Arkansas, Florida, Georgia, Illinois, Maryland, Missouri, New Jersey and 
South Carolina, the English statute is re-enacted, almost in words, and the trust or 
confidence must be " manifested or proved by some writing signed by the party." In 
1S38 the seventh and eighth sections were enacted in Pennsylvania. 

In New York, Alabama, California, Maine, Massachusetts, Michigan, Mississippi, 
New Hampshire, Rhode Island, Vermont and Wisconsin, "the trust must be created 
or declared by instrument In writing signed by the party creating or declaring the 
same." 

In Texas, North Carolina, Tennessee, "West Virginia, Virginia, Connecticut, Dela- 
ware, and Ohio, the seventh and eighth sections have not been re-enacted. 

See Browne on Statute of Frauds, Appendix, for full information as to statutes of 
the various States. See also Perry on Trusts, sec. 78 and note. 

3 Dean v. Dean, 6 Conn. 2S7 ; 1 Perry on Trusts, sec. 75. 

« Parker v. Bodley, 4 Bibb, 102; Childsv. "Woodson, 2 Bibb, 72. But see Pendleton v. 
Patrick (Ky.) 57 S. W. 461, where a trust was created by parol agreement, reduced to 
writing some years afterwards, which writing was lost. Held, that a trust was 
created "by both the parol agreement and by the writing acknowledging the exist- 
ence of such trust." In the opinion, the case of Parker v. Bodley is distinguished 
from the present case and from the eases of Garner v. Garner, 4 Ky. Law Kep. 82«, de- 
cided in 1883, and Northcutt v. Hogan, i Ky. Law Bep. 364 (decided by the " superior 
court " ), in which cases it seems that trusts created by parol agreements were recog- 
nized and enforced. 



1901.] PAEOL TEUSTS IN LANDS IN VIRGINIA. 17 

forced, on the ground that it would violate the statute of frauds as 
well as the parol evidence rule. 1 

In Favor of Parol Trusts. 

In Ohio, it is held that a trust in lands can be created by parol 
agreement as at common law. 2 

In a recent Tennessee case a wife had devised lands to her husband 
in pursuance of a parol contract on his part that at his death he would 
devise it to her heirs and not to his. The husband survived the wife, 
and died intestate. It was held that if the contract be clearly proven, 
the wife's heirs may establish a parol trust in the lands devised to the 
husband as against his heirs. 3 

The same doctrine has been laid down in a more recent decision by 
the Tennessee court: The defendant, in pursuance of a parol agreement 
with plaintiff's aunt, had procured conveyances from the deceased 
aunt's heirs to be made to his wife (the plaintiff), but some difficulty 
arose as to getting a complete title, and a bill was filed to have the land 
sold. At the sale defendant bought the land in the name of his wife, 
the plaintiff, but took the deed in his own name. It was held that an 
express trust was created in his wife's favor, which trust was not 
within the Statute of Frauds, since the latter does not contain the sec- 
tion of the English statute prohibiting the creation of express trusts in 
land by parol. 4 

In a recent case in North Carolina, 5 in a suit brought to enforce a 
parol trust, it appeared that the land had been sold under execution 
and bought in by the judgment creditor, who, at the debtor's request, 
or payment of the debt, deeded the land to the latter' s son — the sou 
expressly agreeing to reconvey the same to his father, when he should 

1 Pusey v Gardner, 21 W. Va. 469, 475. The decision in this cas r was based upon 
Troll t>. Carter, 15 W. Va. 567, which was affirmed in Zane v. Fink, 18 W. Va. 755. If 
Troll v. Carter were a decision, it could not be sustained on principle or authority. 
But it is a mere dictum. True, the court examines the question at some length and 
seems to indicate that it would follow the Kentucky decisions, but on pages 582, 58g 
and 587 the court, per Green, P., says that it is unnecessary to decide the point (as to 
the statute of frauds) because of a failure of evidence, and also because the plaintiff 
had been guilty of laches. The point as to the parol evidence rule will be taken up later. 

* Fleming v. Donohue, 5 Ohio 250. But it is probable that this is now changed by 
statute. 1 Perry on Trusts, sec. 75. 

a Stone v. Manning, 52 S. W. 990. See comments on this case in 5 Va. Law Reg. 569. 

* Thompson ti. Thompson, 54 S. W. 145. It was also held that aside from the doc- 
trine of express parol trusts, a trust ex maleficio arose from defendant's taking title in 
himself, in violation of the agreement. See also McLanahan v. McLanahan, 6 
Humph. 99. 

5 Taylor v. McMillan, 31 S. B. 730, citing Link v. Link, 90 N. C. 235. 
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so request. It was held that the trust should be enforced, and a con- 
veyance made to the father. The decision was based on the ground 
that an express trust had been created by the parol agreement, and 
not that it was an implied trust. 1 

In a Texas case, 2 the plaintiff and defendant orally agreed for their 
mutual advantage to purchase a lot together at an auction sale. The 
defendant bid the lot in, but, when the plaintiff offered to pay his part 
of the purchase price, defendant refused to comply with the agree- 
ment. It was held that the trust could be established by parol evi- 
dence and enforced. 

The United States Supreme Court followed the decisions of the 
Texas court in a case which arose from Texas, 3 holding that, in the 
absence of statute, parol trusts in real estate could be created as at 
common law. 

In Pennsylvania, Chief Justice Gibson, in a case in which parol 
evidence was admitted to establish an express trust on an absolute con ■ 
veyance of lands, speaking of the omission of the seventh section from 
the Pennsylvania statute, said: 

"And why was the seventh section, with several others, omitted? Certainly, 
to prevent its provisions from becoming the law of the land. And how can we 
make them the law of the land, on the face of such a demonstration of legislative 
intention ? Our decisions in support of resulting trusts are founded on an assump- 
tion that we dare not; for, as such trusts are excepted in England only by force of 
the eighth section, which is also omitted, it would follow that, if the creation of 
parol trusts is forbidden by our statute, there would be no exception at all in it, 
because we would look into it in vain for a sentence on the subject. No clause in 
it could be tortured into a provision for implied estates." 

III. IN VIRGINIA. 

In examing this question in Virginia, it must be borne in mind that 
the seventh and eighth sections of the English Statute of Frauds have 

1 In Hughes v. Pritchard (N. C), 29 S. E. 98, the court said as to the admission of 
parol evidence: " It does not contradict the deed in any respect. The conveyance in 
fee stands. It is necessary that he should have this to perform the trust. It is not 
an instance of declaring an absolute deed to be a mortgage. . . . The title passed 
to the defendant, and, as there was a transmission of title, the plaintiffs have the 
right to show by parol evidence that the defendant took the title conveyed to him 
subject to the parol trust declared by the grantor." See also Shelton v. Shelton, 58 
N. C. 292 ; Rlggs v. Swan, 59 N. C. 113; Whitfield v. Cates, N. C. 136; Shields v. Whitaker, 
82 N. C. 205. 

2 James v. Fulcrod, 5 Texas, 512, 55 Am. Dec. 743. See further Mead v, Randolph, 
8 Texas, 191; Miller v. Thatcher, 9 Texas, 482, GO Am. Dec. 172; "Williams v. Emberson 
(Tex.), 55 S. W. 595, 597; Holland v. Farthing (Tex.), 21 S. W. 67 

s Osterman v. Baldwin, 6 Wall. 116, 123. 
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not been enacted by our legislature; and also that the decisions of the 
courts of those States which have enacted these sections, are distinctly 
based on them, and, hence, are of no authority whatever in Virginia. 
Mr. Minor 1 says: 

" And so it is presumed that the Statute of Parol Agreements which declares 
that ' no action shall be brought to charge any person upon any contract for the 
sale of real estate, or for the lease thereof for more than a year, unless etc.,' also 
comprehends contracts for equitable estates or interests of every kind, as well as 
contracts for legal estates." 

But the case which Minor sites to support his presumption 2 is a mere 
dictum, for both judges who delivered opinions said that there was a 
total failure of evidence ; and, moreover, Judge Tucker said that it 
was both a sale of lands and a purchase thereof in partnership. 

In Bank v. Carrington 1 (a case of resulting trust), opinions were 
delivered by four judges, all of whom pointed out that the seventh and 
eighth sections of the English statute were omitted from our statute, 
thereby leaving the law as it stood before the statute. It was also 
pointed out that the fourth section of the English statute uses broader 
language than our own. The former forbids an action " on any con- 
tract or sale of lands, or any interest in, or concerning them," without 
writing. The words in italics are omitted in our statute ; "yet their 
insertion in the English statute was not deemed sufficient to include 
declarations of trust, which would have been provable by parol testi- 
mony, but for the seventh and eighth sections before mentioned. ' ' * 

In that case, Tucker, P. , said : 

"Before that statute [i e., the English Statute of Frauds] declarations of 
trust might have been made by parol ; and as our statute contains no provision on 
the subject, it is possible that a verbal-delaration of trust, if clearly proved, might 
be sustained. Thus, I imagine, it has not unfrequently occurred in Virginia that 
husband and wife have conveyed to a third person, with intent that he should re- 
convey to the husband, but without any written declaration of trust." 

In Walraven v. Lock, s the case of Bank v. Carrington, 6 was cited 
with approval. In that case Lock, in pursuance of a parol agreement 
with Walraven, became the purchaser of Walraven's land, at an exe- 
cution sale. It was admitted by both parties that prior to the sale 
and purchase, there was an agreement between them that Walraven 
might thereafter redeem the land upon some terms, then agreed on 
between them. The court held that parol evidence could be received 

i 2 Minor's Insts. (4th ed.), 904. * Brockenbrough, J., p. 579. 

2 Henderson v. Hudson, 1 Munf. 510. 6 2 Patt. & Heath Rep. 547. 

3 7 Leigh, 566. « Supra. 
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to prove an depress as well as an implied trust ; but the transaction 
seems to have been treated as rather in the nature of a mortgage. 

In Sprinkle v. Hayworth * the bill alleged a parol agreement be- 
tween husband and wife for mutual wills, whereby the survivor was to 
have the property of both during his or her life, and at the death of 
the survivor the property was to go to his and her heirs and next of 
kin in equal moieties. The husband died testate, leaving all his 
property to his wife, who died before she could make a will. The 
bill was filed by the husband's heirs to have the trust created by the 
agreement enforced. There was a failure of evidence by which to 
establish the trust, which disposed of that part of the case. Notwith- 
standing this fact, Judge Moncure extrajudicially discussed the ques- 
tion of trusts in Virginia at some length, and expressed the opinion 
that express parol trusts in real estate could not be enforced. In this 
part of the opinion Judge Staples declined to concur. 2 

The next case is Hancock v. Talley, s decided by the Special Court 
of Appeals in 1881, in which a collateral parol contract was allowed 
to be proved, by which a trust was engrafted upon a deed absolute on 
its face. It was held that ' ' the provisions of the seventh and eighth 
sections of the English Statute of Frauds never were enacted in Vir- 
ginia; and the law here, in relation to declarations of trust, is, and 
always has been, the same that it was in England before the statute. 4 

The dictum in Sprinkle v. Hayworth, 5 was mentioned with approval 
in Sims v. Sims. 6 But in the latter case there was no allegation or 
proof of any agreement or contract. 

In Eaves v. Vial, 1 Buchanan, J., arguendo, said: "The agreement 
. was not in writing and could only be established by oral 
testimony, which would seem to be in violation of the Statute of Frauds, 
and also of the rule that a written instrument cannot be varied by a 
contemporaneous parol agreement." But the point was not before 
the court for decision. 8 

i 26 Gratt. 393. See 5 Va. Law Reg. 569. 

'Moreover, Judge Moncure bases his discussion on a case decided in accordance 
with the English Statute of Frauds. 

» 5 Va. Law J. 583, re-reported in this number of the Register. 

4 Citing Bank v. Carrington, supra. 

5 Supra. 
«94Va.580. 

' 6 Va. Law Reg. 303, 306. 

» No authority is cited to this point by the learned court, but it may be that the 
authorities cited in the succeeding paragraph are relied on. So that it may be well 
to point out that but one of the cases cited supports the proposition ; that one being 
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From our examination of the decisions outside of Virginia, it is 
clear that the great weight of authority is in favor of express parol 
trusts in realty. And since the decision in Hancock v. Talley 1 there 
can be no doubt that express trusts can be lawfully created in Virginia, 
and when clearly proved will be enforced. It may be well, however, 
to sum up the reasons for this conclusion. 

Parol trusts were created and enforced at common law. The com- 
mon law has never been changed in Virginia by any statute similar to 
the seventh section of the English Statute of Frauds. The Virginia 
Statute of Parol Agreements is not broad enough to include declara- 
tions and creations of trusts, for the fourth section of the English 
statute is broader than the Virginia statute, and yet it was deemed 
necessary to make special provision for trusts in England, as it has been 
in most of the States of this Union which desired to change the com- 
mon law. 

Further, the Supreme Court of Appeals of Virginia has held, time 
and again, that resulting, implied and constructive trusts could be 
created and enforced in Virginia. 2 

If this be true of such trusts, a fortiori, is it true of trusts which are 
ercated by express contract or agreement. 

Resulting, implied and constructive trusts are expressly excepted by 
the eighth section of the English statute. If all declarations and 
creations of trust are required to be in writing by any statute in Vir- 
ginia, where in the Code of Virginia do we find authority for except- 
ing resulting, implied and constructive trusts and enforcing them? 
The answer is found in Bank v. Carrington and Hancock v. Talley* 
There is no such statute; there are no such exceptions in Virginia; 
"and the law here, in relation to declarations of trusts is, and always 
has been, the same that it was in England before the statute."* 

the West Virginia case of Pusey v. Gardner, hereinbefore noticed. The other cases 
cited are based upon the seventh section of the English Statute of Frauds s or statutes 
similar thereto, and are not to be relied on in Virginia for that reason. Section 111 of 
Browne on Statute of Frands, also cited, is devoted to a discussion of the English 
statute, and does not apply in Virginia. On the contrary, the author, in section 80 of 
the same work, points out that the seventh section of the English statute is omitted 
in Virginia, and that trusts can be created and proved verbally. 

1 Supra. 

1 See Francis v. Cline, 96 Va. 219; Riggin v. Rlggin, 93 Va. 90; Stegall v. Stegall. 
90Va.73; Borst v. Nalle, 28 Gratt. 434; Bank v. Carrington, 7 Leigh 566; Morgan v, 
Fisher, 82 Va. 417. 

3 Both supra. 

* Per Wingfield, P., in Hancock v. Talley. 
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THE PAROL EVIDENCE RULE NOT APPLICABLE. 

As this rule is often invoked to defeat the right to set up a parol 
trust, it may be well, in conclusion, to consider it briefly. We do not 
propose to attempt to clear up the confusion in which courts and text- 
writers 1 have involved this rule. What we do propose is to show that 
it is not applicable in cases of express trusts created by parol contracts 
or agreements. 

The rule, as stated by Greenleaf, 2 applies when the parties have 
reduced their contract or agreement to writing. The very idea of a 
trust created by parol is that the parties have not reduced their con- 
tract or agreement to writing. Much confusion is due to the want of 
a clear conception of the fact that the parol agreement by which the 
trust is created, and the deed or will under which the defendant claims, 
are entirely separate and distinct. The suit is brought not to alter the 
terms of the deed or will — the deed or will is conceded — its terms are 
conceded, but an independent, collateral, parol agreement is set up. 
Abundant illustrations are furnished by the cases hereinbefore ex- 
amined : 

In James v. Fulerod, 3 already noticed, the trust was created by a 
parol agreement, between the plaintiff and defendant, in pursuance of 
which the defendant purchased the land, but took the title in his own 
name. Here it is clear that the agreement and deed are entirely 
separate and distinct, and by no stretch of imagination could the deed 
be construed to represent their previous agreement. 

So, in Sprinkle v. Mayworth,* the agreement between husband and 
wife was not only separate and distinct from the husband's will, but it 
was also made some time before the will; and yet Judge Moncure said, 
obiter, that such agreement could not be shown, "because a written 
instrument cannot be varied or contradicted by parol evidence." 
With all deference, he had as well said that a defendant in ejectment 
cannot show adverse possession for fifteen years by parol evidence, 
' ' because a written instrument (the deed under which plaintiff in 
ejectment claims) cannot be varied or contradicted by parol evidence. ' ' 5 

1 For an acute analysis and careful consideration of this subject, see Thayer's Pre- 
liminary Treatise on the Law of Evidence, ch. 10 ; and see also 1 Greenleaf on Evi- 
dence (16th ed.), sec. 305 a et seq. 

2 1 Gr. Ev., sec. 275. 

s 5 Tex. 512; 55 Am. Dec. 743. 

•> 28 Gratt. 393. 

5 It is obvious that these tests may be fallacious. See 1 Green. Ev. (16th ed.) sec. 
305 f. 
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So, also, in Eaves v. Vial, 1 the agreement and deed were quite dis- 
tinct, though made at about the same time, and the parties never in- 
tended that the terms of the agreement by which the trust was created 
should be covered or disposed of by the deed; and it is not at all sur- 
prising that the parol evidence rule was not relied on in the court 
below. 2 

Our conclusion is, that express trusts can be created by parol con- 
tracts or agreements in Virginia, and, when clearly proven, should be 
enforced. 

Henry Boberts. 

University of Virginia. 

» 6 Va. Law Reg. 303. 

» See 1 Gr. Ev. (16th ed.), sec. 305 f, for a thoughtful examination of the question 
where a part of the transaction has been reduced to writing. That parol evidence 
can be introduced to show an unexpressed contract.when the writing does not purport 
to disclose the contract or cover it, see Eighmie v. Taylor, 98 N. Y. .288. In Harman 
v. Harman, 34 U. S. App. 313, 70 Fed. 894, where a written lease of land was made, an 
oral agreement by the lessor to devise the lands to lessees, on condition that they 
improved the premises and paid an annual rent, was admitted. 



